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Abstract

Proof of criminal cases is based on the evidence obtained in the criminal
process. In this regard, the rules of procedure may sometimes be violated in
this process, in which case the legal validity of the obtained evidence has
become one of the most important challenges of litigation proof systems. In
the present article, through a descriptive-analytic method, this issue has been
studied in the two countries under the legal system of Common Law,
England and Canada, in comparison with the approach of Islamic countries.
The study demonstrates that in some countries, such as Turkey, a strict
theory of formal exclusion has been adopted, which leads to the absolute
invalidity of such evidences. Conversely, in other systems, such evidences
are valid, unless, in accordance with the substantial exclusion theory, as in
Irag, the judge finds that substantive laws have been violated, or, like Iran,
consistent with the textual exclusion theory, the statute stipulates the
invalidity of evidence. Meanwhile, some countries, such as Algeria, in a
position analogous to the United Kingdom and Canada, have taken
combined positions from the two perspectives of substantial and textual
exclusion. It seems that according to the criteria of Islamic jurisprudence,
taking into account certain standards, such evidences can be effectless in the
judicial system based on authorized judges who are not fully qualified.

KeyWords: Proof of Criminal Case, Evidences for Proving a Crime, The
Exclusionary Rule, Obtaining Evidence through Illegal Means, The
Invalidity of Evidence.
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1. Jean Carbonnier (1908-2003).
2. «not to be is the same thing as not to be proven».
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1. Assembly line or a conveyor belt down.
2. Obstacle course.
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1. R v Cooke [1995].

2. Matto v Wolverhampton Crown Court [1987].
3. R v Nathaniel [1995].

4. R v Alladice [1988].

5. the integrity principle.

6. the disciplinary principle.
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1. Retrieved from https://www.justice.gc.ca/eng/csj-sjc/rfc-dlc/cerf-ccdl/check/art242.html.

2. R v. Le [2019]. Retrieved from https://scc-csc.lexum.com/scc-csc/sce-csc/en/item/ 17804
/index.do.

3. the truth-seeking function of the criminal justice system.
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1. R v. Grant [2009] at paragraphs 81&82. Retrieved from https://scc-csc.lexum.com/scc-
csc/sce-csc/en/item/7799/index.do.

2. R v. Grant [2009] at para. 84.

3. R v. Harrison [2009] at para 40. Retrieved from https://scc-csc.lexum.com/scc-csc/sce-
csc/en/item/7801/index.do.
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1. Automatic Exclusion.

2. The Balancing Approach.

3. R. v. Collins [1987]. Retrieved from https://scc-csc.lexum.com/scc-csc/sce-csc/en/item/
201/ index.do.

4. R v. Wittwer [2008] at para. 21. Retrieved from https://scc-csc.lexum.com/scc-csc/sce-
csc/en/item/4643/index.do.

5. R v. Sinclair [2010] at para. 215. Retrieved from https://scc-csc.lexum.com/scc-csc/sce-
csc/en/item/7877/index.do.
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3. La Nullité textuelle.
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1. La Nullité substentielle.
2. La Nullité formelle.
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"Evidence obtained in violation of the law shall not be used for the justification of the
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"Evidence obtained in violation of law may not be used in the administration of justice".

Retrieved from http://ask.org.az/wp-content/uploads/2019/10/Konstitusiya_ ENG.pdf.
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"No statement or evidence must be obtained from any source by compulsion or by unlawful

means and such statement or evidence is inadmissible in evidence". Retrieved from

https://storage.googleapis.com/presidency.gov.mv/Documents/ConstitutionOfMaldives.pdf.

2. "Findings obtained through illegal methods shall not be considered evidence". Retrieved
from https://www.anayasa.gov.tr/en/legislation/turkish-constiution/.
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