Comparative Studies on Islamic and Western Law {ﬁ

Print ISSN : 2476 - 4213 Online ISSN : 2476 - 4221
Homepage : https://csiw.qom.ac.ir

A Comparative Study of the Legal Status of Contracts of
Bankrupt Traders after the Issuance of Bankruptcy Judgment

Ali Saatchil, Fateme Montazer Abadi’

! Assistant Professor, Department of Private law, Faculty of Law and Political Sciences, Ferdowsi
University of Mashhad (Corresponding Author). alisaatchi@um.ac.ir

2 MA Graduate of Private Law, Ferdowsi University of Mashhad. fateme.ma73@gmail.com

Abstract

Acrticle 418 of the Iranian Commercial Code prohibits bankrupt traders from intervening in
their own assets and financial transactions from the date of the bankruptcy judgment.
However, it does not address the enforcement guarantee of such interventions and merely
imposes a prohibition. The question arises as to what sanctions exist for the enforcement of
such interventions and transactions if a bankrupt trader engages in transactions or contracts
concerning their assets and properties after the issuance of the bankruptcy judgment. In
response to this question, there are differing opinions among domestic and international
legal scholars. Some legal scholars argue for the absolute nullity of such interventions,
while others adopt the perspective of relative nullity, and some differentiate between
transactions made before and after the declaration of bankruptcy. Meanwhile, some
advocates adhere to the theory of non- intrusion. This research, recruiting a descriptive-
analytical approach, examines various perspectives, critiques them within the Iranian legal
system, and explores the subject in Imamiyya jurisprudence, as well as the laws of the
United States and England. The research concludes that the theory of “considered status"
provides a more suitable solution for expressing the enforcement guarantee of legal
interventions by bankrupt traders after the issuance of the bankruptcy judgment.
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1. s 365(b)(1): If there has been a default in an executory contract or unexpired lease of the debtor, the
trustee may not assume such contract or lease unless, at the time of assumption of such contract or
lease, the trustee- (A) cures, or provides adequate assurance that the trustee will promptly cure, such
default other than a default that is a breach of a provision relating to the satisfaction of any provision
(other than a penalty rate or penalty provision) relating to a default arising from any failure to perform
nonmonetary obligations under an unexpired lease of real property...

(B) compensates, or provides adequate assurance that the trustee will promptly compensate, a party other
than the debtor to such contract or lease, for any actual pecuniary loss to such party resulting from such
default; and

(C) Provides adequate assurance of future performance under such contract or lease.

2. 365(c)(2) such contract is a contract to make a loan, or extend other debt financing or financial
accommodations, to or for the benefit of the debtor, or to issue a security of the debtor; or

3. the plan of reorganization
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1. In a winding up by the court, any disposition of the company’s property, and any transfer of shares, or
alteration in the status of the company’s members, made after the commencement of the winding up is,
unless the court otherwise orders, void.
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1. A disposition of property is void under this section notwithstanding that the property is not or, as the
case may be, would not be comprised in the bankrupt’s estate; but nothing in this section affects any
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disposition made by a person of property held by him on trust for any other person.
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