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Abstract

The chapeau of Article 107 of the Iranian Civil Procedure Code states
that the withdrawal and dismissal of actions “...shall be in the following
order...”. Then, in three paragraphs, paragraph (A) mentions the withdrawal
and dismissal of actions, paragraph (B) refers to the withdrawal and
dismissal of actions before the end of the negotiations, and paragraph (c)
provides the withdrawal of the claims after the end of the negotiations. In all
three paragraphs, withdrawal of a petitions and claims are voluntary, and
only in paragraph (C) (withdrawal of the claims after the end of the
negotiations) the consent of the defendant is the precondition for dismissal.
Even in this case, if the defendant does not consent, the plaintiff can resort to
withdrawal and dismissal of actions. But the court should issue the writ of
suit’s dismissal and the plaintiff no longer has the right to sue on the same
matter. Therefore, according to this Article, the will of the plaintiff is
effective in the withdrawal of a petition and claim and the will of the
defendant or defendants has no effect. In addition, there is no mention of the
court's obligation to rule on payment of the costs of the proceedings in the
case of dismissal of actions. It is despite the fact that, undoubtedly, file a
case and then the petition impose some costs on the defendant or defendants
and the court has a duty to address it. Furthermore, four terms of petition,
claim, termination of negotiations and dismissal of action are mentioned in
this Article, but their meaning are not stated. This paper tries to discuss and
critique this Article and compare it whit similar cases in French law.

Key words: Petition, Claim, Withdrawal of Petition, Withdrawal of Claim,
Termination of Negotiations, Dismissal of Action.
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1 Le désistement d’instance n’est pas autre chose que 1’offre fait par le demandeur au
défendeur qui I’accepte , d’arréter le procés sans attendre le jugement il ne touche pas au
droit litigieux , le demandeur veut seulement éteindre I’instance mais réserver son droit.
Serge Guinchard , fredériage ferrand , cécile chainais , procédeur civil.

2 Une fois accepté le désistement produit son effet qui consiste essentiellement & remmttre les
parties dans la situation ou elle etaient avant le procé

3 Le désistement d’action , renonciation a la sanction du droit dont on se prétend titulaire ,
interdit toute nouvelle demande.

4 Le désistement d’action est un acte trés grave car son auteur ne se borne pas a prononcer a

373 un acte de procédure ot méme a un procé , mais il renonce a se prévaloir du droit dont

I’action est destinée a assurer la sanction.
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