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Abstract

Legislation plays an indispensable role in the realisation of the ideal of justice, and constitutional

adjudicatory bodies perform a vital function in safeguarding the fundamental values and principles enshrined
in the constitution through the exercise of constitutional review. In assessing the conformity of ordinary
Received: legislation with the constitution, Iran's Guardian Council and the German Federal Constitutional Court have,
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2024/08/21 methodology within a comparative framework, addresses the following central question: what are the legal

constitutional texts, treating the justness of legislation as an essential qualitative attribute of law and thereby

seeking to advance the constitutional commitment to justice. This article, employing a descriptive-analytical

Published  foundations, criteria, and modalities through which these two institutions exercise oversight of the justness
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of legislation, and in what significant respects do their approaches diverge? The study finds that both the
Guardian Council and the Federal Constitutional Court have pursued the realisation of just legislation not
only through the formal review of constitutionality but also through substantive scrutiny of the qualitative
attributes of law. Such qualitative oversight derives not merely from specific constitutional provisions but,
even where it entails an expansive interpretation of the adjudicator's mandate, from the overarching spirit of
the constitution in its commitment to the realisation of justice. The comparative analysis further
demonstrates that, within the limited scope of its engagement with the justness of legislation, the Guardian
Council has confined itself almost exclusively to considerations of economic justice, with particular
emphasis on distributive and allocative justice, whereas the Federal Constitutional Court has adopted a
considerably broader and more systematic conception, encompassing the social, economic, political,
cultural, and religious dimensions of justice, and has operationalised the principle of equality and the
prohibition of discrimination as reference norms in its qualitative review of ordinary legislation.
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Extended Abstract

In the pursuit of the lofty ideal of justice, legislation discharges an indispensable
function. Institutions vested with the power of constitutional adjudication perform a
cardinal role in this enterprise, giving effect to the paramount aspirations of the
constitution in the discharge of their supervisory mandate. In assessing the conformity
of ordinary enactments with the constitutional instrument, the Guardian Council of the
Islamic Republic of Iran and the Federal Constitutional Court of the Federal Republic of
Germany at times venture beyond the four corners of their superior norm, the
constitution itself. It is by the intermediary of law that abstract principles of justice are
transmuted into determinate and binding rules susceptible of regulating social
intercourse and safeguarding the rights of individuals. Within this normative
architecture, the bodies charged with constitutional review hold an indispensable place
in translating into actuality the ideals and bedrock principles enshrined in the
constitutional text. The Guardian Council of the Constitution of the Islamic Republic of
Iran and the Federal Constitutional Court of the Federal Republic of Germany, as the
custodians of their respective constitutional orders, are entrusted with the function of
scrutinizing the compatibility of ordinary legislation with the constitution. Yet, on
occasions, both institutions adopt interpretive modalities that transcend the explicit letter
of the constitution, treating the justness, or the equity-oriented character, of laws as a
substantive incident of legislation and, through the exercise of constitutional review,
endeavoring to vindicate the ideal of justice which the constitution itself proclaims.
Drawing upon a descriptive-analytical methodology within a comparative frame of
reference, the study addresses a question of foundational significance: upon what
juridical bases, according to what criteria, and through what modalities do the Guardian
Council of Iran and the Federal Constitutional Court of Germany undertake review of
the justness of legislation, and in what material respects do the approaches adopted by
these two institutions diverge? The core hypothesis propounded herein is that both
organs, going beyond their traditional remit of verifying the conformity of parliamentary
enactments with the constitution and, in the Iranian context, with the standards of the
Sharia, also engage in a species of qualitative scrutiny of legislation; that is to say, they
appraise the substantive justice of laws as an autonomous attribute and, in so doing, seek
to give rise to legislation capable of delivering justice in its most authentic and
substantive sense. Having examined the place of the concept of justice in the constitution
and the exhaustive deliberations of the Assembly of Experts for the Final Review of the
Constitution, this article proceeds to delineate the role of laws in the securing of justice.
It thereafter undertakes an examination of the review of the justness of legislation as it
manifests in the practice of the Guardian Council and the Federal Constitutional Court
of Germany and, by way of a comparative analysis of the jurisprudence of the two
authorities, draws the requisite conclusions. The study commences with an inquiry into
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the concept of justice as it finds expression in the Constitution of the Islamic Republic
of Iran and in the comprehensive records of the Assembly for the Final Review of the
Constitution. What emerges from this inquiry is that the framers of the Iranian
constitution apprehended justice chiefly in its economic dimension, laying particular
stress upon distributive and allocative justice. The text of the constitution and its
traveaux préparatoires evince a sustained concern with the extirpation of poverty, the
equitable apportionment of wealth, the satisfaction of basic human needs, and the
fostering of conditions propitious to the flourishing of human talents. The constitution
thus designates justice, and in particular social and economic justice, as one of the
fundamental objectives of the Islamic Republic, a commitment that finds resonance both
in the preamble and in a multiplicity of articles, most notably Article 3, by virtue of
which the state is enjoined to deploy the entirety of its resources in furtherance of goals
that include the establishment of a just economic order and the abolition of
discrimination and deprivation in all their forms. The findings of this research indicate
that both the Guardian Council and the Federal Constitutional Court of Germany, acting
upon their core and traditional mandates, i.e., ensuring that ordinary laws stand in
conformity with constitutional precepts, and in their capacity as overseers and guardians
of the constitutional instrument, have placed the realization of qualitatively robust,
justice-effecting legislation upon their respective agendas. That being said, the
modalities, ambit, and delimitations of qualitative review of the justness of laws by the
constitutional guardians of Iran and Germany have yielded configurations of a markedly
different character. Whereas the Guardian Council’s scrutiny of the justness of
legislation is cabined to a narrow compass of isolated instances, such that one is
compelled to glean the faint lineaments of qualitative oversight from the interstices of
the Council’s Islamic and constitutional review, the Federal Constitutional Court of
Germany subjects the justness of legislation to an exacting and meticulous examination
- insomuch that it is not unwarranted to maintain that justice has evolved into a veritable
reference norm in the Court’s review of ordinary legislation.

Keywords: Federal Constitutional Court of Germany; Guardian Council of Iran; Justice;
Just Legislation; Qualitative Review of Legislation; Constitutional Review.
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. BVerfG, Order of the Second Senate of 10 November 1998 - 2 BvR 1057/91 - paras. (1-104).
. Principle of Equality

. Prohibition of Discrimination

. the Federal War Victims Relief Act (Bundesversorgungsgesetz)

. BVerfG, Judgment of the First Senate of 14 March 2000 - 1 BvR 284/96 - paras. (1-76).

. the Compensation and Equalisation Payments Act

. BVerfG, Judgment of the First Senate of 22 November 2000 - 1 BvR 2307/94 - paras. (1-376).
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1. the Income Tax Act

2. GFCC, Judgment of the Second Senate of 09 March 2004 - 2 BvL 17/02.

3. BVerfG, Order of the First Senate of 24 January 2012 - 1 BvL 21/11 - paras. (1-59).
4. BVerfG, Order of the First Senate of 07 February 2012 - 1 BvL 14/07 - paras. (1-62).
5. the Bavarian Municipal Charges Act (BayKAG)
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1. BVerfG, Order of the First Senate of 05 March 2013 - 1 BvR 2457/08 - paras. (1-53).

2. Fair Balance

3. BVerfG, Order of the First Senate of 08 May 2013 - 1 BvL 1/08 - paras. (1-52).

4. to Counteract Social or Economic Imbalances

5. BVerfG, Order of the First Senate of 23 October 2013 - 1 BvR 1842/11 - paras. (1-115).
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1. Tenancy Law Amendment Act

2. BVerfG, Order of 29 June 2016 - 1 BvR 1015/15.

3. BVerfG, Judgment of the First Senate of 25 March 2014 - 1 BvF 1/11 - paras. (1-135).
4. the Inheritance and Gift Tax Act (Erbschaftsteuer- und Schenkungsteuergesetz).

5. BVerfG, Judgment of the First Senate of 17 December 2014 - 1 BvL 21/12 - paras. (1-7).
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1. the North Rhine-Westphalia Education Act (Law and Ordinance Gazette for the Land North Rhine-
Westphalia, Gesetz- und Verordnungsblatt fiir das Land Nordrhein-Westfalen).

2. BVerfG, Order of the First Senate of 27 January 2015 - 1 BvR 471/10 - paras. (1-31).

3. the Retirement Income Act

4. BVerfG, Order of 30 September 2015 - 2 BvR 1961/10.

5. Act on Collective Agreements (Tarifvertragsgesetz)
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