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Abstract

Performance or breach of a contract are two sides of the same coin at the stage of fulfilling
the obligations arising from it. At this point, and upon the arrival of the performance date,
one key question arises: Is prior notice by the parties necessary to determine the fate of the
contract — i.e., performance, resorting to remedies, or invoking exemptions? This article
employs a descriptive-analytical approach to examine the issue comparatively, focusing on
selected transnational instruments and Iranian (Islamic) law. The central hypothesis of this
research is that, in principle, a distinction must be made between the pre-performance stage
and the post-breach stage with respect to the necessity of notice. The findings indicate that
prior to performance, both in the transnational instruments under study and in Iranian law,
the general rule is that there is no requirement to give notice in order to demand
performance. However, after breach, transnational instruments — unlike Iranian law —
generally presume the necessity of prior notice in order to invoke remedies or exemptions,
considering it a rebuttable legal presumption. This rule helps ease the burden of proof for
the notifying party and reduces the filing of unfounded claims. At the same time, adopting
such a rule does not conflict with any principles governing the Iranian legal system and can
be applied alongside other relevant rules.
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1. Notice

2. UN Convention on Contracts for the International Sale of Goods (1980).
3. Principles of European Contract Law (Part | & II: 1998 / Part I11: 2002).
4. Draft Common Frame of Reference (Book | & Il & I11: 2007).

5. Unidroit Principles of International Commercial Contracts (2016).
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