Comparative Studies on Islamic and Western Law

Print ISSN : 2476 - 4213 Online ISSN : 2476 - 4221

The Concept and Categories of Damage in Iranian Law, Islamic

Jurisprudence, and Common Law
Hedayatollah Soltani-Nejad !

1. Assistant Professor, Department of Private Law, Faculty of Law, University of Qom, Qom, Iran (Corresponding
Author). Email: dhs1339@gmail.com

Abstract

Received:
2025/09/05
Revised:
2025/10/11
Accepted:
2025/11/30
Published
online:
2026/03/28

The proof of legally cognisable damage remains a foundational pillar for the establishment of both tortious
and contractual liability. A claimant seeking reparation must adduce credible evidence to substantiate three
essential elements: the occurrence and nature of the damage suffered, the wrongful act or omission or breach
of contractual obligation giving rise to the claim, and the causal nexus between the defendant's conduct and
the loss sustained. Nevertheless, persistent ambiguity surrounding the concept, scope, and classification of
damage, particularly within the Iranian legal system, has, in practice, generated significant challenges in the
proof of this essential element, thereby undermining the effective protection of injured parties' rights.
Adopting a comparative approach, this article examines the concept and categories of damage in three legal
systems, Iranian law, Imami jurisprudence, and the common law, employing a descriptive-analytical
methodology to identify the principal points of convergence and divergence and to advance
recommendations for the refinement of the legal framework governing damages in Iranian law. The study
finds that, in none of the three systems, has a formal statutory definition of damage been enacted, each
having largely confined itself to the enumeration of particular instances. The scholarly definitions that have
been proposed converge upon the recognition that damage is a broad, multi-dimensional, and inherently
flexible concept, capable of encompassing both material losses, such as the destruction of property or the
loss of an accrued benefit, and non-pecuniary losses, such as injury to reputation, dignity, feelings, or the
deprivation of legitimate opportunities. In Iranian law, the concept has predominantly been confined to
tangible and present financial losses, and the categories thereof are set out in an unsystematic fashion across
a disparate array of statutes, resulting in persistent uncertainty regarding the compensability of non-
pecuniary harm, future losses, and losses arising from the loss of an opportunity. In Imamf jurisprudence,
although foundational principles such as the rule prohibiting the infliction of harm, causation, and direct
destruction form the doctrinal substratum for compensation, theoretical fragmentation has precluded the
extraction of a uniform concept. In the common law, by contrast, the concept has been elaborated in a
considerably more comprehensive and systematic manner, with express recognition of a wide spectrum of
damage types and a sophisticated classification of compensatory remedies. The study concludes that the
Iranian legislature should enact a comprehensive statutory definition of damage, accompanied by a clear
enumeration of its principal categories, in order to harmonise jurisprudential theory with the statutory
framework, to enhance the coherence of judicial practice, and to ensure more effective protection for injured
parties in both civil and contractual claims.
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Extended Abstract

The proof of damage remains a foundational pillar for establishing civil and contractual
liability in any developed legal system. A claimant must establish three essential
elements: the occurrence and nature of the damage, the wrongful act or breach of duty,
and the causal nexus between the defendant's conduct and the loss sustained. In the
Iranian legal system, the concept of damage has traditionally been conceived in
relatively narrow terms, largely confined to material and tangible losses such as the
destruction of physical property or deprivation of accrued benefits. This restrictive
conception stands in marked contrast to the common law and certain strands of Imamt
jurisprudence, where legally cognizable damage extends considerably beyond direct
material losses to encompass consequential and non-pecuniary harms, including loss of
an opportunity, failure to realize benefits that would ordinarily have accrued, and various
forms of moral injury. This fundamental divergence has resulted in significant ambiguity
and inconsistency in Iranian judicial practice, attributable largely to the absence of a
comprehensive, clear, and systematically articulated definition of damage. Against this
background, the present study undertakes a conceptual re-examination and structural
redefinition of damage from a comparative perspective, focusing on Iranian law, Islamic
jurisprudence, and the common law, with the overarching objective of identifying
principal points of convergence and divergence and elaborating a coherent framework
capable of facilitating proof of damage and guaranteeing full reparation. The study
adopts a descriptive-analytical methodology, drawing upon an extensive review of the
authoritative texts of Imami jurisprudence, the Iranian Civil Code and ancillary
legislation, published decisions of Iranian courts, and the theoretical and case-based
literature of the common law. The analysis proceeds in three stages: examining the
concept of damage in each legal system; analyzing and juxtaposing the principal
categories (i.e., material, non-pecuniary, direct, indirect, future, and damage arising from
loss of an opportunity); and systematically evaluating the weaknesses and lacunae of
Iranian law with respect to the definition, proof, and compensation of damage, and
advancing proposals for legislative reform. The findings indicate that, in none of the
three systems, has a formal statutory definition of damage been provided. Each system
has largely confined itself to enumerating particular instances, leaving doctrinal
definition to legal theorists. The scholarly definitions proposed, while varying in precise
formulation, converge upon the recognition that damage possesses a broad, multi-
dimensional, and inherently flexible character, capable of encompassing both material
losses (such as destruction of property or loss of an accrued benefit) and non-pecuniary
losses (such as injury to reputation, standing, feelings, or the right to enjoyment of
legitimate opportunities). In Iranian law, damage has predominantly been
conceptualized in terms of material and objective loss, and the categories thereof are set
out in a limited and unsystematic fashion across a disparate array of statutes. The Civil
Code and ancillary enactments refer only to discrete instances, such as destruction of
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property or non-performance of a contractual obligation, and have failed to provide a
comprehensive definition. This omission has given rise to persistent uncertainty
regarding the compensability of non-pecuniary losses, losses arising from deprivation of
an opportunity, and future losses. Judicial practice, absent a uniform criterion, has
exhibited marked inconsistency. In Islamic jurisprudence, although foundational
principles such as the rule prohibiting the infliction of harm (1a darar), the doctrine of
causation (tasbib), the principle of liability for direct destruction of property (itlaf), and
the doctrine of responsibility for loss occasioned by deception (ghuriir) collectively form
the doctrinal substratum for compensation, no comprehensive and internally coherent
definition is found in the classical sources. Certain jurists have confined damage strictly
to destruction of tangible property or loss of accrued benefit, while others, invoking the
overarching principles of justice and full reparation, have extended its scope to
encompass non-pecuniary losses, loss of profit, and deprivation of an opportunity. The
absence of theoretical cohesion has precluded extracting a definitive and uniform
definition from the corpus of Imami jurisprudence. In the common law, by contrast, the
concept of damage has been elaborated in a considerably more comprehensive and
systematic manner. The system expressly recognizes a wide spectrum of damage types,
including direct, indirect, consequential, future, and non-pecuniary damage, as well as
damage arising from loss of an opportunity. Moreover, the law of damages is structured
around a tripartite classification of remedies (i.e., compensatory, nominal, and punitive)
a typology that has substantially enhanced the flexibility, sophistication, and efficacy of
the remedial framework. The courts, guided by principles of equity, reasonableness, and
foreseeability, have developed a refined body of jurisprudence governing the precise
categorization of damage types and the criteria applicable to their proof and
quantification. The comparative analysis reveals that, in all three systems, damage is
fundamentally understood as a detriment or loss sustained in respect of a person's
legitimate right or legally protected interest. The principal point of divergence lies in the
breadth of the concept. Whereas Iranian law concentrates predominantly upon present,
tangible, and financial losses, the common law and certain progressive strands of
jurisprudential thought accord significant weight to realizable benefits and opportunities
of which the claimant has been unfairly deprived. The findings further demonstrate that
the Iranian compensatory approach is beset by significant limitations, particularly
regarding non-pecuniary and indirect losses, whereas the common law benefits from a
diversified array of remedial mechanisms that have materially enhanced the capacity of
the judicial process to achieve restorative justice. The study concludes that an explicit
statutory definition of damage has been enacted in none of the three systems; that
damage is a broad and multifaceted concept encompassing material, non-pecuniary,
direct, indirect, and future losses; that Iranian law has paid insufficient attention to the
prospective dimensions of assets and compensability of lost opportunities; that Iranian
judicial practice in non-pecuniary compensation remains underdeveloped and requires
more precise legislative guidance; and that the principles of Imami jurisprudence,



177 | The Concept and Categories of Damage in Iranian Law, Islamic ...

particularly the imperatives of full reparation and justice, are capable of serving as a
robust theoretical foundation for expanding and modernizing the concept of damage
within the Iranian legal order. The study recommends that the Iranian legislature,
drawing upon comparative insights from the common law and normative resources
embedded within the Islamic jurisprudential tradition, undertake the enactment of a
comprehensive statutory definition of damage, accompanied by a clear and
systematically ordered enumeration of its principal categories. Such reform would
harmonize jurisprudential theory with the Iranian statutory framework and evolving
international standards, and would, by enhancing the clarity and predictability of the law,
materially advance judicial justice, facilitate proof of damage in contested proceedings,
and ensure more effective protection for injured parties in both civil and contractual
claims.

Keywords: Damage; Categories of Damage; Tort and Contractual Liability; Iranian
Law; Islamic Jurisprudence; Common Law.
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