Comparative Studies on Islamic and Western Law

Print ISSN : 2476 - 4213 Online ISSN : 2476 - 4221

Homepage : hitps://csiw.qom.ac.ir

Aligning the Supreme Court’s Institutional Structure with Its Raison
d’Etre in Different Legal Systems: The Case for Structural Reform
of the Supreme Court of Iran and an End to Insular Rationality

Badie Fathi !

1. Assistant Professor, Department of Private and Economic Law, Faculty of Law and Political Science, Allameh

Tabataba’i University, Tehran, Iran. Email: badie.fathi@atu.ac.ir

Abstract

Received:
2025/07/07
Revised:
2025/01/24
Accepted:
2025/02/03
Published
online:
2026/06/22

The Supreme Court occupies a significant, sensitive, and influential position within
legal systems. As a judicial institution, it has the potential to bring about far-
reaching developments in Iranian law. When properly designed in accordance with
established institutional and legal criteria, the Supreme Court can, alongside
legislation, play a critical role in securing the coherence and unity of the legal
system. Disconnected elements cannot constitute a coherent legal system;
accordingly, in modern legal orders, the Supreme Court serves, among other
functions, to reduce divergences in judicial interpretation and to shape the legal
trajectory of the country. Because institutional structure shapes institutional
behavior, the structure of the Supreme Court influences the legal conduct of actors
within the legal system. In other jurisdictions, the institutional structure of the
Supreme Court has generally been designed in accordance with the purposes
underlying its establishment. In Iran, however, the current structure of the Supreme
Court has not only failed to achieve the objective of promoting coherence within a
fragmented and dispersed legal system but has itself contributed to the emergence
and perpetuation of divergent judicial practices. Consequently, substantive legal
reform is unlikely to achieve its intended objectives without a corresponding
reform of the existing structure of the Supreme Court of Iran. Employing a
descriptive-analytical method, this article first examines the purposes underlying
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the establishment of the Supreme Courts of the United States, France, and Germany
and then analyzes the institutional structures developed in those jurisdictions in
light of those purposes. It subsequently examines the divergence between the
intended purpose and institutional structure of the Supreme Court of Iran and their
development since 1928, and puts forward proposals for reforming the Court’s
institutional structure.

Keywords: Supreme Court; Structural Reform; Equality Before the Law; Coherence
of the Legal System; Legal Development.
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1. the supreme court of the United States
2. Square Conflicts between Two of the Federal Circuits.
3. Percolation of an Issue.
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1. Error Correcting” Model.

2. Estreicher, S., & Sexton, J. E. (1986). Redefining the Supreme Court’s Role: A Theory of Managing the
Federal Judicial Process (pp. 135-136). Yale University Press.We no longer have a national court of errors
ready to right any wrong committed by a lower court in a federal case. It is not the Supreme Court’s job to
ensure justice in the particular case. See: Whitman, R. S. (1988). Redefining the Supreme Court’s Role: A
Theory of Managing the Federal Judicial Process. Michigan Law Review, 86(6), 1301-1306, at 1302.

3. Granted cases/oral Argument Granted.

4. Petitions for Certiorari.

5. Igned opinions or cases decided
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1. Certiorari Discretion.

2. Rule of Four.

3. (Write an Essay).

4. Put that Part of the Law’s House in order.
5. Judiciary Act of 1869.
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1. Loi n°® 47-1366 du 22 juillet 1947.

2.laloi no 67-523 du 3 juillet 1967.

3. La chambre mixte.

4. I'assemblée pléniére.

5. Cas de "résistance" d'une juridiction de renvoi a une premiére cassation précédemment prononcée dans

la méme affaire.
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https://www.legifrance.gouv.fr/codes/article lc/LEGIARTI000029729605./

2. The Federal Court of Justice (Bundesgerichtshof — BGH), Article 95- Basic Law for the Federal Republic

of Germany.

3. Section 123- The seat of the Federal Court of Justice (Bundesgerichtshof) shall be Karlsruhe.
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1. https://www.bundesgerichtshof.de/EN/TheCourt/TaskOrganisation/taskOrganisation_node.html, for the
development of the law or in order to ensure uniform application of the law, Section 132(4) Courts
Constitution Act in the revised version published on 9 May 1975 (Federal Law Gazette I p. 1077), as last
amended by Article 2 of the Act of 25 October 2023 (Federal Law Gazette I, p. 294), https://www.gesetze-
im-internet.de/englisch_gvg/englisch_gvg.html.

2. Section 132 (1) A Grand Panel for Civil Matters and a Grand Panel for Criminal Matters shall be
established at the Federal Court of Justice. The Grand Panels shall form the United Grand Panels.

3. https:/ www. bundesgerichtshof. de/ DE/ DasGericht/ Geschaeftsverteilung/ BesetzungSenate/
Zivilsenate/ zivilsenate node.html

4. Section 132 Courts Constitution Act.
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1. Section 132(5) and(6) Courts Constitution Act.
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1. “De sérail de juristes distingués, la Cour de cassation s’est transformée en usine de production d’arréts”.



VP20 FA ol ¥ o slosd 17 0 593 4 g 3ol B g sl i g [ 1Y

N9 S T3 PYA sl s)ln b 55 558 Jlelys 05875588 JleOles 53 plrp JB e
ssteo ol 3l 3,8 Sygo s 5 Ssbel s ol st gla oy 53 Gged Gl o Fee (Sla s
D15 gad ol gen OF Yl b Lo oS (ST BFVF 03le) wnysls oslel 3y 5 a5y oty (<l
035 585 5 09 Kalon 5055 ) s 4 S gi pllss (5,8 IS5 oS - 3 ks plowl ol
s b Ol Ao 5 55 (6,88 o8003 4,85 5587 Jedlgs Oy 5 Ail o il (la Cad
CAS” &yl (gdoly pnnds

plrp BB Slse plo Jord LT 51 (g35domn 3ylp0 5 4 Sl i Lol 55 (Bi el 3
5 YEV o3le) dizag plom 3 LB 0dd ol (s, laspos oEsls 31 a8 55 Jbo slalses 53 5 dius
3 ol 39domn Ol 53 plom 3 6 5500 47 2 Olan 55387 JleOlgs Slslo cpl b andl 5 (.. T.GYFA
i (S o ) Sl O a4 51 9,80l A Ol 53 Jelgs slaand jlod 6
.b}g

S B 5 s paass slaand S5 350 o0 slgiiy 58S JleOlms slaand 3550 3
il s O 5 VIS BB sbse slpe andh (ol ol ande 5B s Asle 5,8 Oy and
Ol 53 alim Lon g gobe ol ghnn (La313)) 3 dnd ¢ o g0l iy o3l gl amd ( Jlo 5 (g3l
Slaand pl sldws 457 oyl 4y a5 L ol Wlodd s Jas )5 cwpsls eslel (oMo 039 slaans 5
T LT 55 5 bl o (s ST 33 595 s Cale) @ pike 35 aond 5 ol nd K51 i 0
38w gaies (IS o 53 b o L]

2555 Il (Slaands 45 550 adiybl Shhges il Skan b baaind Ols Lalyy o sas 5
oo 4 and SO LS Spgo 3 ST AL Wl5 e ol Oldgad 5 (ST Lk s Kodes 3
3 3gdome Jla gulil 5 pgo Otz & ygal 53 Latad Ol NS 355 b Koo amd UM (6,
(ol §yiogn o gasyd 5 3yh JSE8 S o Sy alin (sla odisy 4 oS and A Sliad
S Oles bl oo Koo dga . A5l pLaVI 03 porle 5 oand ded (1 pomndd ol 5 ST (6 S



e D9 GBS 10 O i Lu b Hgd Il 993 (53959 ddaald oniliS | 1Y

S )l als i gy s amd (S 6 31 3y OLT 55 Lot Ll sl (g1 487 sl
5 sl eSS g peamie andl g 3L bamd sl el 53 g 3 ST ol 0T UM (g1,
93 0ljen 55 5 duy o Pl 4 o jlaze L;\)T,j,\.po&,,\r” ssi n Blod o fuol e s

Al oo 38 g5 4 Ol L 0B Bl s Dy s

Syl ol Sl 390 13 R A1) -0

G AS (ami) 3Ll 55 g5 5558 Jlgs a8 95 0T HIVYA (6487 55 5 obe SleS bws J gl 356 5
OVF exls y3 355 0lis o> (5l ol (psee Sl 5 (5,0l Gy CUA{&:L@.} olple Slls Bed
(()).i.folﬁa@}w;;l?a)) D dude 34 g 0dd s S S)l ol o8 ses Dl JLGJ\V\A\V'J'T'“B
SAS 5 B ond gn 08 Slia S L0513 W o S-Sl 53 Ll o S O
031G F A 63l 05STAT Jaots (5528 Olps sk o oo g ddir )30 68 s ) e S 5|
Lo 1 0y 80 gl Soken 51§45 5 Bsim o oo goe Dla S b 53 TSBT B PV sl
Coml o 35 oo iS5 LS dm g 3l dm g by &S ()l Dol o g2 55 055 .l 03,8
a5liad 08 ucsy) WAA/V/YY 5558 Jle Olps bl 5 Cally asb ol K osle il Ll 3l

bl g Jledy ditno ok glol o 4 (2B 31 (953 40 (Sdusy 45 B 3L oS 9 39 2B 598 (lged 45 (53 b oS o5 2 = OV o3le )
193 Jos 401935 > ages i 3.l Canlg > ol 0 Sy 0l ly 0 28 oo ) (S 5 55k ol 939 0 3 inn it 3y oS o5
Cad QIS0 005 £l (o &y (6953 &y Sy 45 BIEBI3 39 a 39y 0 ol )3 b oS s g0 45 ool b o Ol 4y 1tz 13 L oS
oS Cunss )88 Ol 5185

5 ko5 (6l (61, 590 s a8l gl (6l o SVl 53 L oS0l 158’ e lsed )3 Atulgs pla b oS Ll 5| Ly 45 Sy 3 10105 £oAoole Y
oges Sl pdodigy Cgo (ol e 53 el |y oS35 (el Vil (s 90 53 5988 Jo o> Ay g aly (ool Sy el 3 3y90 ) (o
e 4 gy 1535 5 bl 6,50 eun 4 gy 5 i 5L o5 8 5 il 2190 588 el asns S 45l 5 2 oo Sy cond
bl o (8 (VY1) Lo > 5550 30 1 2 055 (ol il g ol it oS 1538 Jlolis oges lon SN

Pl pls 3 3y90 oS ol doslin Syl L3 0S (gl) slao g5 m olENS (e Blge i 13 wSS LB g 43 o 1S DL EFY - o3lo iy Y
Tokae 5155 nls sagas Slib 3 akigyy Dygo iyl et )3 g NS gn ol |y oS iy 1y 1551 Nl s syl (s 98 JleCld i 5 3900 oy
09 5 (Al 03l oS> S b oS (Jlelnd ainids a3 45 55903 9 39 il sl 205 1,38 30l 590 (o ouiiSolo ol0l> s ol 39 oo
3 ol plop Wy g B oS5 ol 5 o ok o5 1588 Il (gogns Sle IVl olad 550 o513 250l oS3l 50 s &
s Ol dsnis i o 03le) 1558 Jlelypd avmid &1y 0339y o 58 Hlgo S5 515 Sty BB Sigios s e 4 039 sagas Sen oS Spg0
WS oo A8l (¥52) 03lo () iy (¥) o



VPO FA ol ¥ o slosd 17 0 593 42 g 5ol B g sl L g2 1YY

L Bsim ad Oglee sliael 5 Ohlites ) 51 S ogMle & Cinas g i Joliom) g0 sas la
Al o2 Sy 5 1S5 3550 o o0l 5l 03300 (651l LT 4y Sy y5kte 4 Olgps (5,45
Sla )5 ly G Oads ol edules b 55287 ST Oliwsls s> 3550 53 OB . (Shams, 2018: 127-128)
SFVe OBL) 5l e ol Oslae b siST Jedles sy 3yse 5 bl 3405 Sl (5500l
Oslee b 58" Jilgd sy 355 o Ll 55 o )3 &5 4,Kkas o5 iy o a5 4 (S5 T.BFVY
5 0ol sl ol PV esle 3. )05 50 gy G 5 bl axdls g b (6l ool ads oplsl (51 (6
3 Gl ol )] psee Sld Losas )3 sy Sy oo ges s 0yl3l 0 g iy e 457 ok S
g JoSis Dlias 3 i Caad 3l i s b 6ol pases Ol Jas 55 (Ll (g5l
Al (oo sam Sl 93 8 53 (G ,AS 0y an 535 on gl gl 4 (Bsk 0 o 4T Jlaaad
j\JbraoT%u6);\;VM,&.:J(ﬂl;\msutﬁd%&,iﬂtgyagﬁaﬁ
ol @5 53 5 Sapdn ) 0T 0ybg 5588 Jleolps amd 53,8 1) oty o313 s Olas (o
S 55 o i€ OB g S5 0y 3 bl 1S e (gl l 355 gly 4SSl 5588 JleOls and
SUT oo a4 I8l 5 &S o 4 0ig 31 SIS 4nd joen siae S a l ol 15 -
4w 05145 (ol dnd 53 e 9355 o0 Lyl Sls s Loyl 4 Ul Oliad il (6l oy 5> Holo
4 (6l Sl B 55 oy el i 5l ey 5 355 0 K85 VU 3 0zl oS5 b axia ja slaacd
2 23 Sl ST 3o sls5 L350 oo (6 S el 0 £33 0T 25 )3 3 liad (BB, gl
O Jola (610835 Lslgs ol ol 5 S5 9 Lig) 45 ol gy ony o (515 355 5 Lo 40 L Sl
Wosnty 51 olsedl C3jlate S i Y per 3,5 b Sl pLsYIp3Y s 315 0on and Olon (sl g oS
T 03 (508 el ool 5 0)ls e LMo )5iST JleOlgs - (Moore, 1925:192-233) 2510 gl s5ean
sl asls sbay AT b ol 28l 51 Ll Cds H5iS JleOlps S o lael Olps 4 e

?63)}& ‘5)\%‘ LS‘))}M)-"GMCfu‘L‘(SL“ CF}A)J‘)Q)J@ u.:‘SQTf}J

1. Common Sense.
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1. Ordonnance
2. 1'Ordonnance no 2011-1895 du 19 décembre 2011 relative a la partie 1égislative du code des procédures
civiles d'exécution qui entre en vigueur le ler juin 2012, et.

le Décret no 2012-783 du 30 mai 2012 relatif a la partie réglementaire du code des procédures civiles
d'exécution qui entre en vigueur en grande partie le méme jour.
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1. Etendant a I'ordre judiciaire la saisine pour avis du Conseil d'Etat instituée par la loi no 85-1407 du 30
décembre 1985 (JO 31 déc. ; D. 1986. 124), 1a loi no 91-491 du 15 mai 1991 ajoute au code de 1'organisation
judiciaire un article L. 441-1 ainsi congu: “Avant de statuer sur une demande soulevant une question de droit
nouvelle, présentant une difficulté sérieuse et se posant dans de nombreux litiges, les juridictions de 'ordre
judiciaire peuvent, par une décision non susceptible de recours, solliciter l'avis de la Cour de cassation”.
22. Code de l'organisation judiciaire- Article L441-1Version en vigueur depuis le 10 aott 2016, Modifié par
LOIn°2016-1088 du 8 aotit 2016 - art. 24 (V) Avant de statuer sur une question de droit nouvelle, présentant
une difficulté sérieuse et se posant dans de nombreux litiges, les juridictions de 1'ordre judiciaire peuvent,
par une décision non susceptible de recours, solliciter I'avis de la Cour de cassation, https:// www. dalloz.
fr/ documentation/ Document?id=COJU032260&scrll=COJU083474.
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