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Abstract

The blue pencil rule in common law is one of the solutions for dealing
with partial nullity of the contract according to which the examining
authority can, without the request of parties, pave the way for the partial
enforcement of the contract through eliminating its void part. Due to the
silence and ambiguity of Iranian Civil Code in this regard and the possibility
of its occurrence in contracts, it seems to be necessary to examine and
explain the acceptable solution in Islamic jurisprudence and law of Iran.
Paying attention to conditions and cases relative to this rule in common law,
this article attempts to elucidate the justifying foundations of the rule and
assess its compatibility with law of Iran. To conclude, it can be said that
although the possibility of eliminating the void part of the contract is
compatible with the basics of law of contracts and is supported by
transactional custom and is of practical advantages, the effects of this
elimination have caused many jurisprudential-legal disagreements. This
article, explaining the quality of the application of this rule in the trial
procedure, considers the abolition and distribution of consideration as the
main effects of the partial nullity of contract compatible with the foundations
of Iranian law.

Key words: Partial Nullity, Defect, Void Term, Distribution of the
Consideration, Partial Enforcement of the Contract.
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1 Voidable Contract.
2 Partial Enforcement.
3 The Blue Pencil Rule.
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Cod slayl 3 S 51, 0T el 23w T slbe OAiS L Wlsn oS Sy
.(Elliott & Quinn, 2009: 242/ 5 5 Ll &= )3T(-1J'J\ 9 a3yl 3 gl ple bl
“ JLQ.G‘ &B L 4 Cnl o ijaﬁ ))J'.AJ.; S odeld( JJLS.A B Peel, 2015: 1091)
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.(Hennessy & Glenn, 2018: 21) !

1 Holman v. Johnson [1775], 98 Engl. Rep. 1120 (1. Cowp. 341).
2 Severability.
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2 Hopkins v. Prescott (1847) 4 C.B 578; Goldsoll v Goldman [1915] 1 Ch. 292 (17
December 1914); Jak Productions, Inc. v. Wiza, 986 F.2d 1080, 1087 (7th Cir. 1993);
Stanford v. Texas, 379 U.S. 476 (1965); Nordenfelt v. Maxim Nordenfelt Guns and
Ammunition Co Ltd, [1894] A.C 535; Babasaheb Rahimsahed v. Rajaram Raghunath,
(1931) 33 BOMLR 260; Beckett Investment Management Ltd & Ors v. Glyn Hall & Ors,
[2007] EWCA Civ 613; Francotyp-Postalia Ltd v Whitehead [2011] EWHC 367 (Ch) (25
February 2011).

3 The Uniform Consumer Credit Code (UCCC), S. 5- 108 (3); Florida Statute on Restrictive
Covenants, S. 542.335(1)(d)1
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(Elliott & Quinn, 2009: 246/ Hennessy & Glenn, 2018: 5 45 o e ¥ ulS s
22/ Colbe, 2018: 20).
Sl aa ) die gl (sl Coldom U ool (5l Lo sa iate ol s 0951
Ls,s 0560 55 ol ol ol sl [y bsls)l 3 Gaim glate b slie ily
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1 Attwood v Lamont [1920] 3 K.B. 571 (30 July 1920)

2 Bennett v Bennett [1952] 1 K.B. 249 .254.

3 Art. 8, Unfair Terms in consumer Contracts: “(2) The contract shall continue to bind the
parties if it is capable of continuing in existence without the unfair term”.

4 Art. 6, Council Directive 93/13/EEC, 1993: “Member States shall lay down that unfair
terms used in a contract concluded with a consumer by a seller or supplier shall, as
provided for under their national law, not be binding on the consumer and that the contract
shall continue to bind the parties upon those terms if it is capable of continuing in existence
without the unfair terms”.

5 Art. 3/18, Uniform Act on Contract Law, OHADA (Organization for the Harmonization of
African Business Law).
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63-\' slde odeld 31 eslatwl Loislsyl 3 Cuale s poe b b b Slel e —F-Y
G 03 e il e Jus b (g3l e (BTNl 6 e OISl
wly Gl 4 8 515 5 b 5515 55 9m 45T Canle ool ol 3 o3liul L 0l g5 o5 Jl
4 o8l (Slove Laokis 5 (5 53 42l (Stone, 2002: 377) 3508 s s sitie
Slioed Llos S () pemms b, 4 1) OT 5 03500 056 SV by3 s 5351
ok 4Ll ey & il B 55 ol L Cado K el SV S (g5l o
Ls:T Slde odeld )‘ Cﬂ}ﬁ J:.w.ﬁ J.:}.Zu.» C)Lp‘ L;J\.))‘J.; ;})‘.’Cﬁ ﬁﬁ L)JJY\:((QJ}:
2o ol Gl ey e ki 4 Lol (Pivateau, 2008: 687) 545 o Jles
Iy tCwmils 63-\' slde odeld Bldan (383 Jan 4 Ol o3 1) 31551 3 (G3Lil 9 s
e Codo L Ol oS el ol a p s Bs 3 00 g e S @ edels oyl (ol ]
Sl 5 by (Bl ale Sadls HTpl g pme 1) OT (slil addy esls,l 3 51 Aubs
Ol Gy gl b By 51800 ulply il a1y pdpe ped 5 odts S
(Peel, 2015 Cudls 0L, (ST slte 0ol L 1) 0T bl ¢ olas #Sol 5 e
Lile bbas sazms 5 55 wlel ea 1093/ Hennessy & Glenn, 2018: 23)

33 o\fs\sdyj\ab)l} L}iwjl:ss\@@)dﬁo))b (bl 315,03 8 sa> J 50l

1 Modify, Revise.
2 Redraft.
3 Mason v. Provident clothing, [1913] ac 724; Littlewoods organizations Itd v

Harris, [1977] 1 wir 1472, [1978] 1 all er 1026; Bess v. Bothman, 257 N.W.2d 791
(1977).

Bl e o lsls clt 5 86 oy s 530y 087 (b 30 ,T (ST LbNT Uil sy o 55 ¢ ksl SYLI le F
&".i;..il} 9 d..l;,i: (S Gy s S P[0 Gl WS e e (bl céle (S

(Pivateau, 2008: 687)
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2 OWIT S 046 (W¥4) osle (Nebbia, 2007: 230/ Movsesian, 1995: 55) .
Ko ol bl die IS sl JbL die 1 S Shisyls e e o ed (sline

8 or 1B b b dad 5 el 350 5 e s Ok 3115 Ol n &S|

1 Excessive benefit or unfair advantage: «... (2) Upon the request of the party entitled to
avoidance, a court may if it is appropriate adapt the contract in order to bring it into
accordance with what might have been agreed had the requirements of good faith and fair
dealing been followed. (3) A court may similarly adapt the contract upon the request of a
party receiving notice of avoidance for excessive benefit or unfair advantage, provided that
this party informs the party who gave the notice promptly after receiving it and before that
party has acted in reliance on it.» Art. 4:109, Principles of European Contract Law.

2 Partial Avoidance: «If a ground of avoidance affects only particular terms of a contract, the
effect of an avoidance is limited to those terms unless, giving due consideration to all
circumstances of the case, it is unreasonable to uphold the remaining contract. »

3 Partial Ineffectiveness: «(1) If only part of a contract is rendered ineffective under Articles
15:101 or 15:102, the remaining part continues in effect unless, giving due consideration to
all the circumstances of the case, it is unreasonable to uphold it». @) Articles 15:104 and
15:105 apply, with appropriate adaptations, to a case of partial ineffectiveness”, Art.
15:103, Principles of European Contract Law.

4 Restatement Second of Contract, S. 184. (1981), Louisiana Civil Code, Art. 2034.

Zinn, 903 F.2d at 1041-42; Allen, 591 A.2d at 272; City of Yakima, 858 P.2d at 25;
National Iranian Oil Co. v. Ashland Oil, Inc., 817 F.2d 326, 333-34 (5th Cir.), cert. denied,
484 U.S. 943 (1987); Zerbetz, 708 P.2d at 1282-84
6 Contracts Independence from the Writings
7 Extrinsic Evidence
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(Leong, el doli b 55 dwls o 055 22 Sl p S (60l 3,8 o s
Sl go 4y Sl oo 4 4 g L 4 555 00 ASTE al oyl ,2005: 230/ Rau, 2006: 13)
Lo ol 5l s gl Jmcds Jlel (0T sl odsls gl o1 s b b 515 5

ousl 3 ooliiw! sbl 0 § s 9 Sl .Y
ol Olgym a3 48T W5 8 worlse A b Il Olea 31 T slis ool 1 oslizal
8 Ol gr in g O (g 5 Sloo S 0 pllBl coslizal (bl se (e (ponds 0k
Sl (D15 2l 035 ol 5 bl g o ool 4 e Sl e
T 3 ool Jloel Ll 3 51 8 b (515 Slel a5l )l 5 Conle i ke S
b o ((258) b s 2o 306 zails IS BB 8 b odels uillies Lal el
Gaim Sla b 2T slde ouels (gl o Likiime ylzel o e O35 2L 5 S o
Ll s S liST Wie Ol i pde oo o s pl bl Ly ol plie Lasls 3
Coby y3 ol S8 4 o551 3 by a5 il sy 15 6,8 S8 AuT 3 55 15
(Leong, 2005: s pdoas 5 LOT 555 olisl 5 Conl 3 o die slanil 43 o0 b
wl,\;,’,\,”uj@#;om;ﬁ@d;m@m;\w&iagxdpjsc;b,;zw)
Dsd fam dis ST aSST e Sl s 11 0T (gl Al b Ol g
gl el Ll (Sst> O genS wlol s (Elliott & Quinn, 2009: 245)

ol s S Odilyls Sl ge i1 odeld

1 Art. 139, Civil Code of Germany (BGB): «If a part of a legal transaction is void, then the
entire legal transaction is void, unless it is to be assumed that it would have been
undertaken even without the void part. »

2 Law Commission, 2000, Illegal Transactions: the Effect of Illegality on Contracts and
Trust, available at: http://www.lawcom.gov.uk/ app/uploads/2015/03/ cp189 Illegality
Defence Consultation.pdf
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A3 Gl b cwlie 9315513 Sl ams CAB L 5 byda se Sl i
3505 blinul Ol g o 55 ey 53 4,)5 4 ladVaal ¢ 5 51l ol ab 0,
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